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The Supreme Court yesterday 
removed any possibility of swift 
public access to White House tape 
recordings played at the Watergate 
cover-up trial of aides to former 
President Nixon. 



The justices voted 7 to 2 to reverse 
a lower-court ruling that the common- 
law right of access to judiciai'reeords 
allows release of the 30 tapes for eo-py- 
ing. for broadcasts and for sale as 
phonograph records and cassettes, 

The terms of public access should 
be decided by Congress and the exec- 
utive branch, not the courts, the ma- 
jority held. 

The basis for the decision was the 
majority’s reading of a 1974 law di- 
recting the General Services Adminis- 
tration to take custody of the moun- 
tain of papers and tapes from the 5% 
year Nixon presidency, remove per- 
sonal and private items, and deter- 
mine the rules of public access to the 
rest. 


Congress passed the law because it 
did not want to entrust the millions of 
documents- and hundreds of hours of 
White House tape recordings to Nix- 
on’s care. 


Court release of materials subject 
to the law “might frustrate the 
achievement of the legislative goals of 
orderly processing and protection of 
the rights of all affected persons,” 
Justice Lewis F. Powell Jr. wrote in. 
the opinion for the court. 

This interpretation of the law came 
as a surprise. Nixon’s attorneys had 
conceded that the law didn’t apply. 
Powell himself described it as “an ad- 
ditional, unique element that was nei- 
ther advanced by the parties nor given 
appropriate consideration’ by the U.S. 
District Court and the Court of Ap- 
peals for the District of Columbia, 
both of which ruled against Nixon. 

In a dissenting opinion. Justice 
Thurgood Marshall wrote, “Nothing in 
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th e act’s history suggests «that Con- 
, gress intended the courts to defer to 
the executive branch with regard to 
these tapes.” 

The other dissenter, Justice John 
Paul Stevens, made the same point by 
citing the law as stated in the Senate 
report on it: “to provide as much pub- 
. “ lie access to the materials as is physi- 
!; cally possible as quickly as possible.” 
The decision does not rule out possi- 
•; ble eventual release of the 22 hours of 
tapes that were admitted into evi- 
dence, at the Watergate cover-up trial, 
|« heard by spectators through ear- 
Phones, and heavily reported in the 
f press. 

Instead, the decision has the effect 
of lumping these tapes with all of the 
< other materials covered by the 1974 
; law. implementation of the law is bog- 
ged down in litigation initiated by 
Nixon against the GSA. 

; A key issue in the litigation, which 
- may be years away from resolution, is 
the so-called one-house veto, a legisla- 
tive device that enables either the 
; House or the Senate to block regula- 
tions it opposes. 

The 1974 law directed the GSA to 
draft regulations for public access to 
^ the whole array of Nixon materials, 

! subject to a one-house veto within 90 
legislative days. 

In initial draft regulations rejected 
by Congress, the GSA tried to block 
or delay commercial use of the tapes. 
Such use, said a House report, is a 
“risk of a free society” and “a risk the 
Founding Fathers accepted in adopt- 
ing the free speech protections of the 
First Amendment. . .” 

Finally, the agency obtained a pi 
proval by submitting regulations that 
would allow reproduction of the trial 
tapes. The GSA published the rules 
last Dec. 16. 

In January, however, Nixon filed a 
court paper alleging that the entire 
package of regulations was invalid be- 
cause it derived from a law embody- 
ing a one-house vote. On April 14, the 
Justice Department — counsel for the 
GSA — said it “acknowledges” the un- 
constitutionality of - the one-house 
veto. 

Congress, however, acknowledges 
no such thing; it has continued to in- 
corporate the veto into various laws. 


If either the House or Senate inter- 
venes in the case, the issue probably 
will be_ litigated up to the Supreme 
Court. 

There, the justices recently de- 
clined to review a ruling upholding a 
one-house veto law affecting the pay 
of federal judges, including them- 
selves. This did not impair their free- 
dom to decide the constitutional issue 
either way. 

The seedbed of the case was the 
three-month cover-up trial, which 
ended Jan. 1, 1975, with the conviction 
of former Attorney General John N. 
Mitchell and former top Nixon aides 
H,R. Haldeman and John D. Ehrlich- 
man. 

During the trial, the three commer- 
cial television networks, the Radio- 
Television News Directors Associa- 
tion, the Public Broadcasting System 
and Warner Communications Inc., ail 
requested permission from Judge 
John J. Sirica to copy the tapes. He 
referrred the request to Judge Ger- 
hard A. Gesell. 

Gesell, citing the practice of making 
court exhibits available that “reaches 
far back into our common law,” held 
that the tapes should be released, but 
without “overcommercialization.” The 
trial having ended, he referred the 
matter back to Sirica. 

Sirica ruled that immediate release j 
might prejudice the appeals of the 
convicted defendants, possibly with j 
“mass merchandising techniques de- j 
signed to generate excitement in an 
air of ridicule to stimulate sales.” 

The appeals court reversed, order- 
ing immediate release. It stressed the 
traditional privilege of inspecting and 
copying judicial records, said that the 
mere possibility of prejudice to the 
defendants didn’t outweigh the pub- 
lic’s right of access, and held that the 
lower court had abused its discretion 
in interfering with this right. 

Joining Justice Powell in the opin- 
ion for the court were Chief Justice 
Warren E. Burger and Justices Potter 
Stewart, Harry A. Blaekmun and Wil- 
liam H. Rehnquist. All but Stewart 
were named to the bench by Nixon. 
Justice Byron R. White, joined by Jus- 
tice William J. Brennan Jr., dissented 
in part to Powell’s opinion but ag- 
greed with the decision. 



